Lender V0|ds Coverage by Self—HeIp and
" Settlement Without Notice

Republzc First Bank v. F irst Amerzcan Ti tle Ins. = . -pointed out the bank “had two mortgages on the same prop-

Co., 2010 WL 5315979 (D N.J. ) (permanent crta- - erty—one mortgage with Qceans Below, if it was the deeded
tion not yet ava1lable) . . - -owneryand another with DoubleN 1f it was the deeded owner.

A lender negated its policy. coverage by taklng anew mort- . Oceans Below and. Double N were bOth thC corporate ent1~.
gage to solve the possible infirmity of the" insured ‘mort-_ - ties of Deutseh”: =~ .. . : TR
gage, then’ settlmg with the bankruptcy trustee who attacked Repubhc First sued First Amencanun February 2008 in

. “the later mortgage as a preference, all without the written state court. The case was removed to federal court. ‘The next - -
'?consent ofthe t1t1e msure_r and w1thout waltmg for it to solve month ‘the’ Double N bankruptcy trustee ﬁled a motion in .
3 the title defect TR ,' S : SRR the Oceans Below foreclosure action 16 ask for approval of. .

o Repubhc F1rst Bank made a $4 8 m11110n loan to’ Oceans a settlement agreement ini Wthh ‘the bank would pay, the - T

L Below Propertxes LLC in;June; 2005 for the purchase ot‘ trustee’$150,000 in cash’ to drop hrs preference clalm F1rst~_: 1

" “property in Toms. Rivet, New. Jersey known. as Pier One. . American objected, arguing that Double N dld DGt own: the'/ '

~ . The members of Oceans: Below were Mrtchell Deutsch and land and that Repubhc FlISt’ ( ;

a partner: ‘This was one of: several loans the. bank made to

\ - Deutsch:and his enfities, in what the; comt late called a gave: qu1t clarm deeds_‘:

B ‘-“Ponz1-hke scheme S E ' : '

| -Pier Oné is made up of. two ad101mng pareels One parcel
e was owned by Ernest Napohtano and the' other:by Double
N, Inc a company owned by «Napohtano

Below The deed was recorded

R P late 2006 Repubhc -Firkt: agreed to take anoth mort-
‘ _’ -gage on the Pier One property. If hireda different title com- . L " obliga
pany, which reported in’its-comimitiment that “althoughthe . losse 3 cov 5
1 Conﬁrmatory Deed w1th regard:to the'Double N. propertres . cermng th Double N deed, it ﬁl d. at otrce
1" had been: recorded Q‘E-SP_ec} ¢ -deed: for. those tracts had leth F'r "‘Amencan alertmg itte d: pote tral pro‘ :
*] - bBeen recorded ” The ank . did not-“alert First: Amencan to - leni At that po1nt, RFB had not suﬁ'ered any loss.”
" this issue, ‘and otherwrse d1d not take: ‘aniy. action- to rectlfy reg“ar,d_in ed leged defect, as.no. third- party ‘had~

R 1 'the perce1ved problem & [FlrstAmencan later sa1d that there ' : attempted ) supplant its status‘a ﬁrst priotity” llen
" - “holdér. Instead of: waltmg for Flrst Américan: to-in=:-
s SR SR -vestigate. and cure-the problem a week 1atér, RFB
o Oceans Below defaulted on- the Prer One loans Republrc  tooka morigage on the' ‘Double N properties through
* First brought a foreclosure action. A ‘third title company . k ', thie ‘entity Douible N, which was then. WhOHY .owned *
was hired, and issued atitle search note saying that“thé deed. .~ ‘by-Deutsch. :.:One the one hand, RFB wasattempt="
for the Double N tracts remains in Double N’s nathe.” Re- -~ ing- 10're¢oup its loan fo: ‘Oceans Below through t the~ o)
“public First filed a claim. Before First American could take. - foréclosure of the- Double N properties (and the efi- " "~
any action, howevet, the bank got a new thortgage ffom - tire Pier‘One properties), and on the other- hand, it
" Double- N, whose stock was now owned by its borrower, ~ . secured another mortgage in the exact same proper-
_ Oceans Below; That mortgage was recorded on September ‘ties that it was foreclosmg upon. This appears irrec-
11,2007 © . . : - oncilable. At ammlmum, it appears to be’ av101at10n .
. Double N filed for bankruptcy on December 3, 2007 hst— . ofthe title | insurance policy, which requn'es the in-

.sured to cooperate with First National in the defense
and prosecution. of actions, or other efforts to es-
tablish title, and proh1b1ts the msured ﬁ'om actmg to
hmder th1s nght

ing the Pier One parcel as its sole asset [desprte 1ts 2005 -
deed toits related entity, Oceans Below] The.trustee. chal-
_ lenged the September mortgage as a preference Asthe court .




| any: ‘clairh or'su

. Even though RFB thought that’ the lack ofa ‘; .

‘deed’ transfer ‘for the Double N properties back in:

June 2005 caused ifs interest in those properties to

be insecure, 1ts actions’ cut- ff First American’s. nght W
. under the title i insurance policy to resolve that issue -
»before RFB actually suffeted a loss resultmg from
- the; defect Moreover -even;if Flrst Amencan falled' B
“.to nmely undertake 1ts obligations: to ciute, any title: .-
* defect, the 1nsurance policy still- requlred RFB to® ‘
“obtain” consent from First Amencan before setthng
’ 3 not,,acasefwhere anin:’. o -
s ,‘;sured repeatedl‘ rnplores. the insurancé company to.~ -
: {,fulﬁll its obhgatlons and th 'msured has no- cho1ce':3




